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CONSIDERATION
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ENG TCHOU moved to the
United States from China, where
he was persecuted for his Christian
beliefs. For the past decade, he
enthusiastically decorated his home
in Johnson City, Tenn. with multi-
colored lights at Christmas.

He was surprised last December
when the Hunter’s Lake
Homeowners Association sent a
letter asking him to remove the
decorations. The community
allowed only white lights at
Christmas, he was told.
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“I COME FROM a communist coun-
tey," Fehou told local reporters at the
time. “I sutfered a lot from the communist
regime, and this is a free country here. I
enjoy my freedom and free speech.”

To Tchou, the colored Christmas
lights were not merely decorative. To
Tchou, those lights were an expression
of his religious beliefs.

Each holiday season, community asso-
ciation boards wrestle with disputes over
decorations that are too bright, too gaudy
and too large—or on display too long. But
these disputes become most passionate
when the decorations are manifestations
of residents’ religious expressions.

We seem to accept, albeit reluctant-
ly, restrictions on where we park our
cars, place our garbage containers, erect
our basketball hoops, play our stereos or
place our birdfeeders. However, when
an association rule is applied to restrict a
resident’s religious expression or cultural
observance, it’s much more personal and
potentially offensive.

One of the toughest challenges of
association governance is how to pre-
serve the architectural standards of the
community without infringing on what
many homeowners see as a fundamental
right—the freedom of cultural expres-
sion or religious observance.

The debate has moved far beyond
committee discussions about holiday
decoration rules to community-wide
protests over acceptable levels of cul-
tural diversity and religious tolerance. In
some areas, the increased diversity has
extended what used to be a seasonal is-
sue into a debate over the year-round
display of religious symbols.

SACRED GROUND
To religious observers, the displays are
at the heart of their cultural observance
and religious practice. They are an at-
tempt to express who they are in con-
trast to the board’s adherence to aesthet-
ic uniformity. Indeed, to those devout
dwellers, the inability to display a reli-
gious symbol is not only a denial of their
right to practice their religion, but also a
denial of their right to housing.

And these disputes are not limited to

unfamiliar religious practices and sym-
bols. Under some community rules, a re-
ligious symbol as recognizable to Chris-
tians as the Blessed Mother is no more
regarded than a common birdbath.

In one Long Island condominium
community, the board at Country Pointe
at Coram tried to prohibit resident Pe-
ter Kelly from placing a statue of Mary
outside his home. Under association
rules, garden gnomes and gazing balls
were permitted, but birdbaths, birdfeed-
ers and religious statues were not. The
board president defended the prohibi-
tion against religious statues as non-spe-
cific and asserted that those who desire
religious objects can find them in their
churches and synagogues.

After pressure from community
members and much media attention, the
board reversed its ban on religious stat-
ues. In an ironic turn of events, Kelly
was later elected to the board.

FACING THE GIANTS

Over the years, state and federal laws
and regulations have tipped the scales in
favor of individual residents’ rights, lim-
iting community association authority
to restrict such items as flags, signs and
satellite antennae on owners’ properties.
Until recently, such laws and regulations
had not gone so far as to interfere with
an association’s sacred authority over
common areas.

But as in the story of David and Go-
liath, this seemningly undefeatable au-
thority over the common area may have
met its match when confronted by the
diminutive mezuzah.

Just 6 inches tall, the mezuzah is a
symbol of the Jewish faith and literally
means a “door post” in Hebrew. It origi-
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nates with the commandment to place
a small parchment scroll inscribed with
sections from the Torah in an ornamen-
tal holder on the door post or frame of
a Jewish home. To observant Jews, dis-
playing a mezuzah on the door frame is
not an option—it is an obligation.

This was the position advanced by
a resident of Chicago’s Shoreline Tow-
ers when she challenged her condomini-
um’s prohibition of the mezuzah. Lynne
Bloch, a former board member who
lived at Shoreline Towers more than 30
years, is an Orthodox Jew. The associa-
tion prohibited “mats, boots, shoes, carts
or objects of any sort” in the hallways.

During a remodeling project, Shore-
line Towers residents were told to re-
move all exterior hallway objects. Fol-
lowing the remodeling, those tenants
who re-affixed their mezuzahs to their
door frames were told they were violat-
ing the hallway rules. Bloch insisted the
ban did not apply to the mezuzah be-
cause it was mandated by her religion.
Concerned about hallway uniformity,
the board insisted that the ban was ab-
solute and applied to religious symbols
as well. Nevertheless, Bloch returned
her mezuzah to her door frame.

The dispute escalated in June 2005
when she returned from her husband’s
funeral to find the association had re-
moved her mezuzah. Bloch and oth-
ers filed suit against the association
contending it violated the federal Fair
Housing Act.

The publicity over the dispute
prompted the Chicago City Council to
add a provision to the city’s fair hous-
ing ordinance prohibiting interference
“with the religious observances or prac-
tices” of building tenants.

In addition, the Illinois state legisla-
ture enacted a law in 2006 that requires
condominium associations to make
“reasonable accommodation for reli-
gious practices, including attaching reli-
giously mandated objects to the front
door area of a condominjum unit,”
guaranteeing condominium dwellers
the unfettered ability to practice their
religion in this way. Still, Bloch pursued
the case, seeking damages.




In July, the 7th Circuit U.S. Court of
Appeals, which sets precedent for fed-
eral district courts in Illinois, Indiana
and Wisconsin, ruled in favor of the as-
sociation, affirming the earlier federal
district court ruling.

Writing for the 2-1 majority, Judge
Frank Easterbrook wrote that “the hall-
way rule...is neutral with respect to re-
ligion. It bans photos of family vaca-
tions, political placards, for-sale notices
and Chicago Bears pennants.”

While the decision has little effect at
Shoreline Towers, which has long since
abandoned its controversial rule, it can
be instructional to other associations as
they re-evaluate the impact that their
rules have on religious displays.

The appeals court found that Shore-
line Towers’ hallway rule prohibited
“objects of any sort” from being placed

the state legislature, not the courts.

“Any requirement of religious ac-
commodation creates occasion of con-
flict,” Easterbrook wrote. “An entitle-
ment of one group to display its symbols
may cause unease for other faiths that
abhor all icons. Within the bounds set
by the Constitution’s establishment
clause, a legislature may authorize or re-
quire religious accommodation in hous-
ing, as Illinois and Chicago have done.
Deciding whether this is to be done,
and if so how far the obligation extends
... is a task for the legislature.”

In response to that decision, U.S.
House Rep. Jerrold Nadler, D-N.Y., in-
troduced a bill in September that would
allow condominium owners to display
religious objects or decorations on their
doors unless the objects create a public
safety problem or nuisance.

“attached, affixed, hung, displayed or
placed on the exterior walls, doors, balco-
nies, railings or windows of the building.”

Richter was quick to point out the
Christmas wreaths that remained on
some doors until February. In fact, they
were what led Richter to assume that
a mezuzah was permissible when she
moved in. Not so.

Like the Chicago case, Richter’s sto-
ry gained media attention and the sup-
port of local officials including Florida
Attorney General Bill McCollum, who
asked the association to reconsider its
decision. Eventually, Richter received
the support of local legislators who pro-
posed legislation.

In Pennsylvania, a pending Senate
bill would require a unit owner—not the
association—to disclose to a new pur-
chaser any restriction on the display of
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on the hallway side of the door. The
court concluded that the Shoreline Tow-
ers rule didn't target any particular group,
but “potentially affects every owner.”

In a dissenting opinion, Judge Di-
ane Wood took a sharply contrasting
position, finding that banning residents
from placing mezuzahs on the door
posts caused a “constructive eviction” of
observant Jewish residents and inter-
fered with owners’ ability to sell their
unit to observant Jews. “The association
might as well hang a sign outside say-
ing, ‘No observant Jews allowed,”” she
wrote. She found substantial evidence
of constructive eviction, diminished
ability to sell and harassment constitut-
ing a violation of the Fair Housing Act.

Nevertheless, the court’s majority
sent a clear message that matters of re-
ligious accommodation would be left to

Meanwhile, Florida lawmakers re-
cently banned condominium associations
from prohibiting a reasonable accommo-
dation for religious practices including
attaching religious objects to and around
the front door of a condominium.

Similar to Hlinois’ law, the new Flor-
ida law states: “An association may not
refuse the request of a unit owner for a
reasonable accommodation for the at-
tachment on the mantel or frame of the
door of the unit owner, a religious object
not to exceed 3 inches wide, 6 inches
high, and 1.5 inches deep.”

Florida’s law also was motivated by a
dispute between a condominium and one
of its residents. Laurie Richter, a 28-year-
old lawyer who rented a unit at The Port
Condominiums in Fort Lauderdale, was
told to remove her mezuzah because it
violated the association’s ban on anything

religious symbols contained in the decla-
ration, bylaws, rules or regulations. The
unit owner’s failure to disclose such re-
strictions to a new owner would make
them unenforceable by the association.
The proposed legislation also would ex-
empt current owners from any religious
restriction adopted after the effective
date of the legislation.

The Pennsylvania bill presents
unique issues not raised in the Illinois
and Florida laws. Although it wouldn’t
mandate accommodations for religious
displays, it would place the association’s
ability to govern at the mercy of the
owners, who must disclose the restric-
tions to buyers for the restrictions to be
enforceable. The end result would be an
inconsistent application of a commu-
nity’s regulations. In addition, it would
diminish the effectiveness of the new
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rules. Since existing owners would not
be subject to any new rules, one owner
wouldn't be permitted to place a cross on
his door during a holiday, but his neigh-
bor would. While the proposed law may
be intended to ensure greater disclo-
sure of religious restrictions, the effect of
this legislation would be conflict among
neighbors.

While both the Florida and Illinois
laws aim to protect a resident’s right to
public expression of religion, it remains
to be seen whether these laws will elimi-
nate selective enforcement or discrimina-
tory application of association rules re-
garding religious displays. These laws
still require association boards to decide
what is a religiously mandated object or
part of a required religious observance.
Does a condominium board want to as-
sume this role when our courts have ex-
pressed extreme reluctance to do so?

GOTTA HAVE FAITH
Even with a clear pronouncement from
state legislators to accommodate reli-
gious expression in the hallways and
common areas, determining which rec-
ognized religion is entitled to an accom-
modation still will be up to the board.

Consider the plight of Orlando, Fla.,
resident Hector Febus, who believes he
was forced out of his Waterford Lakes
home because of his unique religious
practices. Febus, a native of Puerto Rico,
is a member of the Santeria religion.
One of the religion’s rituals is to kill
farm animals as offerings to the spirits.

According to neighbors who com-
plained, Febus was engaged in some
form of witchcraft. They described the
activity in the Febus home as “creepy.”
To these association members, Febus
had the right to practice his religion,
but not in a residential area. But to Fe-
bus, the conduct was just one small part
of a religion that involves healing and
purification.

What is certain is that communi-
ty associations will continue their per-
petual struggle between uniformity and
self-expression. At times, the desire for
architectural uniformity and aesthetic
harmony is at odds with the natural in-

clination toward individuality. And in
the emotionally charged context of re-
ligious practices, the clash between a
community’s governing documents and
religious expression is inevitable.

Most have come to accept that the
community association is where unifor-
mity and adherence to architectural stan-
dards should prevail over individual tastes
and personal desires. But as illustrated in
the conflicts across the country between
architectural restrictions and religious
freedom, the state legislatures have a very
different view of community association
governance when it comes to limiting
fundamental individual freedoms. While
an owner may agree on paper to be gov-
emed by the community’s covenants,
cenditions and restrictions (CC&Rs), she
does not necessarily agree that the com-
munity’s laws should prevail over her
right to individual expression of state or
federally guaranteed freedoms.

Communities are more socially, cul-
turally and religiously diverse than ever
before. Residents embrace their cultur-
al and religious identities in the face of
overwhelming efforts toward uniformity
and sameness.

But perhaps architectural uniformity
and cultural individuality can co-exist.
Boards can still preserve the communi-
ty’s architectural standards and aesthetic
quality while carving out reasonable rules
that respect residents’ religious beliefs.

The first step should be to check
your governing documents. Make sure
that the rules your community adopts
are supported by and not inconsistent
with the CC&Rs. For example, Sheng
Tchou’s Christmas light problem was
resolved after the association’s attor-
ney discovered that the ban on colored
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lighting wasn’t supported by the com-
munity’s CC&Rs, according to associa-
tion manager Joe Wise. The CC&Rs
specifically exempt seasonal lighting
from the architectural rules.

Second, gather input from the com-
munity so that the rules reflect the val-
ues and desires of the residents. In-
corporate their suggestions if you can.
Otherwise, the rules will not be accept-
ed and will be difficult to enforce.

By developing rules to accommo-
date religious and cultural displays, your
association can counter the effects of
seemingly unyielding architectural re-
strictions that threaten residents’ free
expression. Instead, they would feel
welcome to celebrate religious holidays
without disturbing their neighbors or
restricting association leaders’ ability
to govern. CQ
MATT D. OBER is a partner in the law firm of
Richardson & Harman in Pasadena, Calif, a
member of CAl's College of Community As-
sociation Lawyers and a delegate to CAl's

California Legislative Action Committee.
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TA-GLANCE

Disputes over holiday decorations
become more passionate when the
decorations are seen as expressions
of individual homeowners’ religious
beliefs.

SACRED GRQUND. Religious objects
from colored Christmas lights to
religious statues and the Jewish
mezuzah are at the center of the
disputes.

FACING THE GIANTS, State lawmakers
are increasingly stepping in to protect
individuals’ religious expression from
association rules.

GOTTA RAVE FAITH. Community
associations should carve out
reasonable rules that preserve
architectural standards, while

respecting individual religious beliefs.
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